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DECISION

Fair Work Act 2009
s.185—Enterprise agreement

Bowmans Rail Pty Ltd
(AG2021/4399)

BOWMANS RAIL TRAIN CREW ENTERPRISE AGREEMENT 2020

Rail industry

COMMISSIONER PLATT ADELAIDE, 19 APRIL 2021

Application for approval of the Bowmans Rail Train Crew Enterprise Agreement 2020

[1] An application has been made for approval of an enterprise agreement known as the
Bowmans Rail Train Crew Enterprise Agreement 2020 (the Agreement) pursuant to s.185 of
the Fair Work Act 2009 (the Act) by Bowmans Rail Train Crew Enterprise Agreement 2020
(the Applicant). The agreement is a single enterprise agreement.

2] The matter was allocated to my Chambers on 7 April 2021.

[3] On 9 April 2021, I conducted a telephone conference with the parties to seek
clarification about aspects of the Agreement and invited the Applicant to address these
matters including through the provision of an undertaking.

[4] The Applicant has submitted an undertaking in the required form dated 15 April 2021.
The undertaking deals with the following topics:

e The employer will not make deductions to payments owed to employees in the
circumstance that an employee fails to return company items upon termination of
employment. The monetary value of the items not returned will be an amount owed
to the employer by the employee.

e In order to be consistent with the National Employment Standards (NES), employees
will be required to notify the employer of personal leave absences as soon as
practicable, which may be a time after the leave has started, and any evidence
provided by an employee to support the taking of personal leave will be evidence
that would satisfy a reasonable person in accordance with s.107(3) of the Act.

o If an employee is made redundant and alternative employment is offered, the
employer can make an application to the Fair Work Commission to vary the
entitlement of redundancy pay in accordance with s.120(2) of the Act.
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[5] As the Agreement does not contain a consultation term which meets the requirements
of's.205 of the Act, the model consultation term is taken to be a term of the Agreement.

[6] A copy of the undertaking has been provided to the bargaining representatives and I
have sought their views in accordance with s.190(4) of the Act. The bargaining
representatives did not express any view on the undertaking.

[7] The undertaking appears to meet the requirements of s.190(3) of the Act and I have
accepted it. As a result, the undertakings are taken to be a term of the Agreement.

[8] The Australian Rail, Tram and Bus Industry Union (RTBU), being a bargaining
representative for the Agreement, has given notice under s.183 of the Act that it wants the
Agreement to cover it. In accordance with s.201(2) of the Act I note that the Agreement
covers this organisation.

9] I am satisfied that each of the requirements of ss.186, 187, 188 and 190 of the Act as
are relevant to this application for approval have been met.

[10] The Agreement is approved and, in accordance with s.54 of the Act, will operate from
7 days after the date of approval of the Agreement. The nominal expiry date is 30 June 2023.
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Note - this agreement is to be read together with an undertaking given by the employer. The

undertaking is taken to be a term of the agreement. A copy of it can be found at the end of
this agreement.

Note - the model consultation term is taken to be a term of this agreement and
can be found at the end of the agreement.
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SCHEDULE 4 — REDUNDANCY

Redundancy payments and conditions relating to redundancy situations for full
time and part time Employees covered by this Agreement will be in accordance
with the following provisions:

1. Notice Period
The relevant notice period prescribed at clause 28.1 shall apply.

2. Other Entitlements
Payment of all other accrued entitlements except personal leave will be made in
accordance with relevant legislation.

3. Redundancy Payment
Redundancy payments shall be made as per below:

Period of continuos service Redundancy pay
At least 1 year but less than 2 years 4 weeks
At least 2 years but less than 3 6 weeks
years

At least 3 years but less than 4 7 weeks
years

At least 4 years but less than 5 8 weeks
years

At least 5 years but less than 6 10 weeks
years

At least 6 years but less than 7 11 weeks
years

At least 7 years but less than 8 13 weeks
years

At least 8 years but less than 9 14 weeks
years

At least 9 years but less than 10 16 weeks
years

At least 10 years 16 weeks

4. Alternative Employment

The Company is not liable for severance payments if the Company is able to
arrange reasonable alternative employment, within the Company for the person to
be redeployed and the Employee accepts by agreement, in the knowledge that the
terms and conditions of employment are less favourable than the Employee’s
current position.

Where an Employee accepts an alternate position on this basis the Employee shall
be entitled to the same period of notice as they would have been entitled to under

29







Schedule 2.3 Model consultation term
(regulation 2.09)

Model consultation term

(1) This term applies if the employer:

(a) has made a definite decision to introduce a major change to production, program,
organisation, structure or technology in relation to its enterprise that is likely to have a
significant effect on the employees; or

(b) proposes to introduce a change to the regular roster or ordinary hours of work of employees.

Major change

(2) For a major change referred to in paragraph (1)(a):

(a) the employer must notify the relevant employees of the decision to introduce the major
change; and

(b) subclauses (3) to (9) apply.

(3) The relevant employees may appoint a representative for the purposes of the procedures in this
term.

@) If:

(@) arelevant employee appoints, or relevant employees appoint, a representative for the
purposes of consultation; and

(b) the employee or employees advise the employer of the identity of the representative;

the employer must recognise the representative.

(5) As soon as practicable after making its decision, the employer must:
() discuss with the relevant employees:
(i) the introduction of the change; and
(i) the effect the change is likely to have on the employees; and

(iii) measures the employer is taking to avert or mitigate the adverse effect of the change on
the employees; and

(b) for the purposes of the discussion—provide, in writing, to the relevant employees:

(i) all relevant information about the change including the nature of the change proposed,;
and

(if) information about the expected effects of the change on the employees; and
(iii) any other matters likely to affect the employees.

(6) However, the employer is not required to disclose confidential or commercially sensitive
information to the relevant employees.

(7) The employer must give prompt and genuine consideration to matters raised about the major
change by the relevant employees.

(8) If aterm in this agreement provides for a major change to production, program, organisation,
structure or technology in relation to the enterprise of the employer, the requirements set out in
paragraph (2)(a) and subclauses (3) and (5) are taken not to apply.

(9) In this term, a major change is likely to have a significant effect on employees if it results in:
(a) the termination of the employment of employees; or



(b) major change to the composition, operation or size of the employer’s workforce or to the
skills required of employees; or

(c) the elimination or diminution of job opportunities (including opportunities for promotion or
tenure); or

(d) the alteration of hours of work; or

(e) the need to retrain employees; or

(f) the need to relocate employees to another workplace; or
(9) the restructuring of jobs.

Change to regular roster or ordinary hours of work

(10) For a change referred to in paragraph (1)(b):
(a) the employer must notify the relevant employees of the proposed change; and
(b) subclauses (11) to (15) apply.

(11) The relevant employees may appoint a representative for the purposes of the procedures in this
term.

12) If:

(a) arelevant employee appoints, or relevant employees appoint, a representative for the
purposes of consultation; and

(b) the employee or employees advise the employer of the identity of the representative;
the employer must recognise the representative.

(13) As soon as practicable after proposing to introduce the change, the employer must:
() discuss with the relevant employees the introduction of the change; and
(b) for the purposes of the discussion—provide to the relevant employees:
(i) all relevant information about the change, including the nature of the change; and

(ii) information about what the employer reasonably believes will be the effects of the
change on the employees; and

(iii) information about any other matters that the employer reasonably believes are likely to
affect the employees; and

(c) invite the relevant employees to give their views about the impact of the change (including
any impact in relation to their family or caring responsibilities).

(14) However, the employer is not required to disclose confidential or commercially sensitive
information to the relevant employees.

(15) The employer must give prompt and genuine consideration to matters raised about the change by
the relevant employees.

(16) In this term:

relevant employees means the employees who may be affected by a change referred to in
subclause (1).
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